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SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO THE 
CONCLUSION OF THIS WASHINGTON REPORT. 

Plaintiff Estella Rowe (“Rowe”) sued Bankers Life and Casualty Company 
(“Bankers”) in U.S. District Court, alleging that Bankers fraudulently 
conspired with its independent sales agents and others to induce elderly 
consumers to buy equity-indexed deferred annuities. According to Rowe, these 
products are unsuitable investment vehicles for anyone over sixty-five years 
old. In order to pursue federal and state class action suits for all individuals, 
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65 and over, who bought certain indexed annuities from Bankers, Rowe moved 
that the Court certify both a nationwide class and a California subclass of 
plaintiffs. The Court denied Rowe’s motion on both counts because Rowe 
failed to evidence class-wide reliance on misrepresentations made by Bankers 
or its sales agents. However, the Court granted Rowe the opportunity to file a 
new motion to certify a California subclass if submitted prior to April 27, 2012.  

 
Background.  This case involves the sale of equity indexed deferred annuities (“indexed 
annuities”), where the insurance carrier guarantees a relatively low interest rate on the 
consumer’s  premium payments but also ties that interest rate to a market index (e.g., the 
S&P 500).  If the market index goes up, the interest rate and, correspondingly, the annuity 
value, increases.  As a “trade-off,” however, the annuitant’s money generally must remain 
in the annuity for a long period of time, and the annuitant incurs a surrender charge if he 
or she makes a significant withdrawal prior to the maturity date.  

  

In this case, Rowe asserted that two sale agents working for Banker’s made an unsolicited 
phone call to Rowe’s home in July 2007 to set up an in-home meeting regarding her and 
her husband’s long-term care insurance.  The Rowes, both of whom were over age 65, met 
with the agents, who recommended that the Rowes liquidate their existing variable annuity 
from another company (with a cash value of $105,000) and purchase one of Bankers’ 
indexed annuities. The Rowes agreed and purchased the indexed annuity for a lump sum 
of $101,985.92.  The indexed annuity had a maturity date of July 16, 2025, which meant 
the Rowes would not receive annuity payments until Mr. Rowe was age 99. In December 
2007, the Rowes needed money and surrendered their annuity, paying a 10% surrender 
charge of $10,198.59.   

  

Allegations and Class Certification.  Rowe claimed that if the Rowes had known all of 
“the undisclosed and concealed risks and infirmities of their investment,” they would not 
have bought the indexed annuity. Accordingly, in bringing a claim under the federal 
Racketeer Influenced and Corrupt Organizations (“RICO”) Act, Rowe alleged, in part, 
that Bankers systematically instructed its independent sales agents to use marketing and 
sales materials that contained omissions and misrepresentations and failed to disclose that 
(1) its annuities contain loads and other expenses; (2) it uses a cadre of untrained, 
unsupervised, and inexperienced agents to sell its annuities; (3) its annuities are poor-
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performing assets; and (4) deferred annuities in general are illiquid and ill-suited for 
seniors.  Rowe specifically identified Banker’s Annuity Disclosure Form (“disclosure 
form”) as evidence of these omissions and misrepresentations. 

  

Based on the above, Rowe asserted that Bankers committed numerous incidents of mail or 
wire fraud in violation of the RICO Act.  She also alleged several violations of the 
California Code, including those related to elder abuse and unfair trade practices.  In order 
to bring class-action suits based on these allegations, Rowe motioned the Court for 
certification of two classes:  (1) a nationwide class for Rowe’s RICO claims, comprised of 
all U.S. persons age 65 or over who had purchased certain types of indexed annuities from 
Bankers after January 1, 2004 and (2) for Rowe’s California claims, a subclass of similar 
individuals who were all California residents.   

  

Ruling.  The Court dismissed Rowe’s motion for certification of a nationwide class 
because, in the Court’s opinion, she had failed to satisfy the requirements of class 
certification under Federal Rules of Civil Procedure 23(b)(2) and 23(b)(3).  The Court 
found that a single order granting declaratory or injunctive relief would not end this case 
as required by Rule 23(b)(2), since each class member could be entitled to individualized 
awards of money damages. The Court noted that Rowe herself was seeking individual 
money damages that were not “incidental” to the proposed class action, in the Court’s 
opinion.   

  

Further, after a detailed technical analysis, the Court ruled that Rowe also failed to meet 
the class certification requirements of Rule 23(b)(3).  In pertinent part, the Court held that 
Rowe did not prove any uniform misrepresentations or omissions were made to all 
potential nationwide class members because not every potential class member received the 
disclosure form (a certified statement from Banker’s compliance manager stated that the 
specified disclosure form is only used in California). Instead, the evidence before the 
Court demonstrated that each of Bankers’ independent sales agents had the discretion to 
conduct their home visits and as they saw fit and that their use of Bankers’ sales materials 
was “optional.”  The Court ruled that Banker’s “‘policy’ of allowing discretion” by agents 
“is just the opposite of a uniform * * * practice that would provide the commonality 
needed for a class action.”   
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The Court also found that Rowe failed to prove class-wide reliance on Bankers’ 
misrepresentations and omissions based on evidence that the disclosure form generally 
was not used during the sales process but was sent to customers to sign after the decision 
to purchase one of Bankers’ annuities. 

  

Without evidence of uniform misrepresentations or omissions, the Court could not infer 
that each potential member of the nationwide class relied on the same thing in deciding 
whether to purchase one of Bankers’ indexed annuities.  The Court also rejected the 
proposition that “no rational person would purchase” an indexed annuity unless they had 
been misled.  The Court noted that seniors buy indexed annuities for a multitude of 
reasons and have varying degrees of need for liquidity. Accordingly, the Court dismissed 
Rowe’s motions to certify a nationwide class, with prejudice.  

  

Since each potential member of the California subclass received the disclosure form, 
however, the Court dismissed Rowe’s motion to certify the California subclass but gave 
her leave to file another motion for this certification until April 27, 2012, provided that it 
contained a sufficient analysis of whether Rowe’s claims satisfied the subclass 
certification requirements.    

  

Conclusion.  We acknowledge that this case was largely decided on procedural grounds, 
but it is noteworthy because it adds to the body of litigation in the area of annuity sales to 
seniors. Here, the effort by Rowe to establish a class certification based on a carrier’s 
alleged system of promoting certain actions of independent agents failed because of her 
inability to overcome the procedural obstacles governing her motion. However, suits could 
be alternately initiated against individual agents, which could accordingly alter a court’s 
analysis. (See, e.g., Bulletin 12-13, in which we discussed a California court’s recent 
conviction of an insurance agent for felony theft of an elder resulting from his 2008 sale of 
an indexed annuity to an 83-year old woman.) We will continue to monitor pertinent 
ongoing legal and regulatory scrutiny and report on developments as appropriate.  
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Any AALU member who wishes to view this bulletin online can log onto the AALU 
website at http://www.aalu.org/ and enter the Member Portal with your last name and 
birth date and select Current Washington Report. If you have questions, please email 
Anthony Raglani at raglani@aalu.org and include a reference to this Washington Report. 

 
 

In order to comply with requirements imposed by the IRS which may apply to 
the Washington Report as distributed or as re-circulated by our members, please 

be advised of the following:  
 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE 
USED, AND IT CANNOT BE USED, BY YOU FOR THE PURPOSES OF 

AVOIDING ANY PENALTY THAT MAY BE IMPOSED BY THE 
INTERNAL REVENUE SERVICE.  

 
In the event that this Washington Report is also considered to be a "marketed 

opinion" within the meaning of the IRS guidance, then, as required by the IRS, 
please be further advised of the following:  

 
THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE 
PROMOTIONS OR MARKETING OF THE TRANSACTIONS OR 

MATTERS ADDRESSED BY THE WRITTEN ADVICE, AND, BASED 
ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 

 
The mission of AALU is to promote, preserve and protect advanced life insurance planning for the benefit of our members, 

their clients, the industry and the general public.  
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